






240 Joshua Road
Kennewick, WA  99338

voice:  509-628-1020
fax:  509-628-0972

email:  rri@televar.com

December 18, 2000

Ms. Sonya Sasseville
U.S. EPA
1200 Pennsylvania Ave., N.W.
MC 5303W
Washington, DC  20460

Dear Ms. Sasseville:

Thank you for your attention concerning the following RCRA waste designation dilemma.

Some of the criteria for the designation of ignitable and reactive characteristic wastes refer back to the U.S.
Department of Transportation (DOT) Hazardous Materials Regulations (HMRs), 49 CFR 100-180.  Specifically these
are ignitable gases (40 CFR 261.21(a)(3)) and oxidizers (40 CFR 261.21(a)(4)); and the reactive characteristic
concerning forbidden and Class A or B explosives (40 CFR 261.23(a)(8)).  Each of these references refers to
specific citations in the DOT HMRs.

In 1991, the U.S. DOT adopted major changes to the HMRs (docket HM-181).  The revised HMRs made specific
changes to material classification for flammable (ignitable) gases, liquid oxidizers, and explosives, including a new
regulatory citation for each.  Most of the changes, including material classification, became effective by DOT
on October 1, 1996.  

Inconsistencies exist in the DOT HMR references cited in 40 CFR 261.21(a)(3), 40 CFR 261.21(a)(4), and 40 CFR
261.23(a)(8).   For example, the DOT reference for the D001 sub-characteristic oxidizer in 40 CFR 261.21(a)(4) is 49
CFR 173.151.  This DOT HMR reference applies to exceptions for shipments of Class 4, Flammable Solids and has
no application to the classification of oxidizers.

In a letter from James F. Michael to Lawrence A. Wapensky, February 24, 1995 (Faxback 13735), the Office of
Solid Waste states that for the reactive characteristic concerning forbidden and Class A or B explosives (40 CFR
261.23(a)(8)):

“The DOT regulations cited in 261.23(a)(8) have recently been changed and expanded to conform with
Department of Defense hazard classes, therefore, presenting difficulties in implementing the Federal
regulatory definition of reactivity under RCRA.  Until such time that 261.23(a)(8) is updated, those
referenced DOT regulations can not be used for determining reactivity.  Reactivity determinations
should be made using the remaining criteria at 261.23(a)(1) - (7).”
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Regarding the referenced DOT HMR cites in 40 CFR 261.21(a)(3) and (4), no written guidance is available from EPA.
However, the RCRA Hotline service provides verbal guidance based on the input received from the Office of Solid
Waste.  The RCRA Hotline states that the generator must determine the ignitable gas and oxidizer characteristics
in 261.21(a)(3) and (4), respectively, based on the DOT HMRs in existence at the time when the HMR citations were
valid.  In other words, a generator must have available and use the criteria from the 1990 DOT HMR, 49 CFR 100-
177, since this is the last time these criteria were published in the CFR.

My questions are:

1. If the 40 CFR 261.23(a)(8) reactive criterion is no longer valid because “those referenced DOT regulations
can not be used,” why is the Office of Solid Waste maintaining the ignitable gas and oxidizer criteria as is?

2. If a generator must use characterization criteria that were last published ten years ago, is the Office of

Solid Waste providing the DOT HMR classification data for these materials and the test criteria that
accompanies the DOT classification determination?

3. If “Yes” to question 2, does the Office of Solid Waste provide the entire list of liquid oxidizing materials from
the Hazardous Materials Table (HMT) in 49 CFR 172.101 since the DOT classification criteria for liquid oxidizers
in the 1990 CFR allowed the generator to classify based on analogy with existing liquid oxidizers from the
HMT?

4. If “No” to question 2, how is the generator to obtain the necessary 1990 DOT classification information
required by the RCRA regulations for the designation of ignitable gas and oxidizers?

5. Why and how did the Office of Solid Waste determine that DOT forbidden explosives and former DOT Class
A and B explosives were no longer a threat to human health and the environment when managed as
waste and disposed?

Thank you in advance for your clarification of these questions.  I look forward to your reply.

For Regulatory Resources, Inc.,

Wade A. Winters, CET, CHMM
President
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